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THE FUNCTION OF A STATE CONSTITUTION 

1 . State Constitution as a Limitation upon Legislative Power. 

THE view is frequently expressed that state legislatures 
have inherently all power not denied to them by state 
and national constitutions. This view is based upon 
the notion that state legislatures inherited the powers of the 
British parliament and possess such powers in full unless denied. 
On the other hand it has been said that state legislatures 
possess no inherent powers, but only such power as has been 
granted to them by the state constitutions under which they act. 
This view is supported by the political theories of those who 
framed the first state constitutions. Certainly the political 
philosophy of 1776 was based very largely on the notion of 
social compact and did not recognize the existence of inherent 
governmental power in either legislative, executive or judicial 
department. The notion that state legislatures exercise dele- 
gated or granted powers is to some extent borne out by the texts 
of the first state constitutions. So in South Carolina in 1776 
and 1778 the legislative power was in terms "vested" in the 
general assembly and legislative council.' Georgia in 1777 
provided that the house of assembly " shall have power to 
make such laws and regulations as may be conducive to the 
good order and well-being of the state," and expressly granted 
a power to repeal laws. 2 Massachusetts in 1780 granted to the 

'South Carolina, 1776, sec. vii; 1778, sec. ii. See also North Carolina, 1776, 
sec. i. 
2 Georgia, article vii. 
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general court power to make " all manner of wholesome and 
reasonable orders, laws, statutes and ordinances ... as they 
shall judge to be for the good and welfare of this common- 
wealth ..." and a provision of the declaration of rights at the 
same time laid down the principle that all powers of govern- 
ment are derived from the people. 1 Similar provisions appear 
in the New Hampshire constitution of 1784. 

In further support of the view that the state legislatures ex- 
ercise delegated powers are provisions in bills of rights that 
" this enumeration of rights shall not be construed to impair or 
deny others retained by the people." And in some constitu- 
tions the language continues, " and all powers not herein dele- 
gated remain with the people." 2 The most vigorous judicial 
utterances with respect to delegated legislative power have come 
from states which have the latter clause. 

In 1852 Chief Justice Ranney of Ohio took a strong position 
upon the matter: 

But the authority of the general assembly is much too broadly stated 
when it is claimed that all its acts must be regarded as valid which are 
not expressly prohibited by the constitution. . . . [The people] have 
the most undoubted right to delegate just as much or just as little of 
this political. power with which they are invested as they see proper, 
and to such agents or departments of government as they see fit to 
designate. To the constitution we must look for the manner and ex- 
tent of this delegation ; and from that instrument alone must every de- 
partment of government derive its authority to exercise any portion of 
political power. That instrument is the letter of attorney, by which 
alone they are authorized to act at all, and in all cases they must be 
able to show that their acts are authorized by it. To prevent the en- 
largement of this grant of power by construction or otherwise, we find 
it declared in section 28 of the same article [article viii of constitu- 
tion of 1802] that "all powers not hereby delegated remain with the 
people. . . ." From these considerations it follows that it is always 
legitimate to insist that any legislative enactment, drawn in question, 
is void, either because it does not fall within the general grant of power 

1 Massachusetts, 1 780, part i, art. v; part ii, chap. i. sec. i, art. iv. 
* e. g., Kansas, Ohio, Nebraska, North Carolina. 
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to that body, or because it is expressly prohibited by some provision of 
the constitution. 1 

In Commissioners of Leavenworth County v. Miller, 2 Justice 
Valentine, speaking for the supreme court of Kansas, said : 

We suppose that it will be conceded by everyone that the legislature 
have no inherent power of any kind ; that they possess no power ex- 
cept such as is delegated to them by the people ; and that unless the 
constitution of the state authorizes them to enact such a law as the one 
now under consideration, they have no authority to do it. . . . The 
question then is , not whether the people had the power to authorize the 
legislature to pass said act ; for that must be conceded ; but it is whether 
the people actually did so authorize the legislature to pass such acts. 

Justice Brewer in a dissenting opinion asserted the same view 
with even more vigor. 

The North Carolina bill of rights adopted with the constitu- 
tion of 1868 contained this provision: " This enumeration of 
rights shall not be construed to impair or deny others retained 
by the people; and all powers, not herein delegated, remain 
with the people." Speaking in 1873, the North Carolina 
supreme court said : 

It is not true as contended for upon the argument that the legislature 
is supreme except in so far as it is expressly restrained. However that 
may be in other governments and however it may have heretofore been 
in this state, it is plain that since the adoption of our present constitu- 
tion the legislative, just like each of the other departments, acts under 
a grant of powers and cannot exceed them. 3 

This view has since been departed from, Chief Justice Clark 
saying for the court in 1906 : " That the federal government is 
one of granted powers solely, and the state government is one 
of granted powers as to the executive and judicial departments, 

1 C. W. & Z. R. R. v. Com'rs of Clinton County, 1 Ohio St. 77 (1852), pp. 84, 
85. See a similar expression by Chief Justice Ranney in a dissenting opinion in 
Cass v. Dillon, 2 Ohio St. 607, pp. 628, 639. 

2 7 Kan. 479 (1871). And see page 549. See also Wright v. Noel!, 16 Kan. 
601, p. 603. 

8 People ex rel. Nichols v. McKee, 68 N. C. 429. 
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but of full legislative power except where it is restricted by the 
state and federal constitutions, is elementary law." Justice 
Connor in an earlier case vigorously combated this view, say- 
ing : " The argument that the act is valid because no provision 
is found in the constitution prohibiting its passage is, I submit 
with great deference but equal confidence, based upon a mis- 
conception of the nature of our government and the fundamen- 
tal principles upon which it is founded." * 

The views expressed by courts that a state constitution is a 
grant of power to the state legislature have been largely dicta, 
as have also been many of the judicial discussions as to the 
nature of state constitutions. The notion of delegated power as 
stated by Justice Connor substantially claims that there are other 
limitations upon legislatures than those in the texts of constitu- 
tions, but this view is probably not held today by any court. The 
Ohio, Kansas, and North Carolina courts have expressly declared 
that there are no limits upon state legislative power except such 
as may be found in the state and national constitutions. 2 Yet 
in a number of cases it has been urged that legislative power is 
limited otherwise than by the limitations contained in state and 
national constitutions ; and such an argument has often been 
adopted by the courts themselves.^ 

The theory that a state legislature exercises granted or dele- 
gated power does not, however, necessarily imply that the leg- 
islature shall be subject to other limitations than those in the 
texts of constitutions themselves. This is true of the theory as 
stated by Cooley : 

In creating a legislative department and conferring upon it the legisla- 
tive power, the people must be understood to have conferred the full 
and complete power as it rests in, and may be exercised by, the sov- 

1 State v. Lewis, 142 N. C. 626 (1906). Daniels v. Homer, 139 N. C. 219 (1905), 
p. 237. See also Ewart v. Jones, 116 N. C. 570 (1895), p. 580. 

2 State ex rel. Attorney-General v. Corrington, 29 Ohio St. 102 (1876). Rat- 
cliffe v. Wichita Union Stock Yards Co., 74 Kan. 1 (1906). State v. Lewis, 142 
N. C. 626 (1906). 

3 Loan Association v. Topeka, 20 Wall. 655 (1874) is a classic example. The 
doctrine of limitations other than those in the constitutions played a rather large part 
in the development of judicial power over legislation before the Civil War. 
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ereign power of any country, subject only to such restrictions as they 
may have seen fit to impose, and to the limitations which are contained 
in the constitution of the United States. The legislative department is 
not made a special agency for the exercise of specifically defined legis- 
lative powers, but is entrusted with the general authority to make laws 
at discretion. 1 

A similar view was expressed by Chief Justice Ranney : 

On looking into the constitution we find the granted powers assigned 
to three great departments of government. . . . Unlike the constitution 
of the United States, and from the necessity of the case, no attempt at 
a specific enumeration of the items of legislative power is made. This 
must, therefore, always be determined from the nature of the power 
exercised. If it is found to fall within the general terms of the grant, 
we can only look to the other parts of the constitution for limitations 
upon it; if none are there found, none exist. But, as the general as- 
sembly, like the other departments of government, exercises only dele- 
gated authority, it cannot be doubted that any act passed by it not 
falling within the scope of the legislative power, is as clearly void as 
though expressly prohibited. 2 

There is little difference of result between Cooley's statement 
of delegated powers and the theory of inherent powers. The 
result is very nearly the same whether we say (1) that the 
state constitution confers " legislative powers," and that this 
means all power not denied by constitutional texts, or (2) that 
" legislative power " is inherent, and unlimited except as re- 
stricted by constitutional texts. The first statement is perhaps 
the better, for there is little ground in our history since the 
Revolution for inherent or original powers in any department of 
government. In fact, when reference is made to inherent 
power, what has usually been meant is that " legislative power," 
granted in general terms, must be interpreted as conferring all 
governmental power, except so far as restricted by constitu- 
tional texts, i. e., that all such power inheres in the general 
grant. The question at issue becomes, then, one as to the 
meaning of " legislative power." Does the legislature under 

1 Cooley, Constitutional Limitations, seventh edition, p. 126. 

' 1 Ohio St. 77, pp. 85, 86. See similar expressions in 7 Kan. 479. 
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such a grant have all governmental power except that conferred 
upon other departments * or forbidden by the constitution ; or 
does the grant of " legislative power " in itself constitute a lim- 
itation, so that the legislature has not the complete residue of 
governmental power? 

The doctrine of delegated powers may easily lead to the nar- 
rower view of legislative authority, for powers are apt to be in- 
terpreted more narrowly if they be regarded as delegated. In 
addition, the notion of delegated power would permit the court 
to define and to limit the meaning of " legislative power." 
A quotation from Justice Brewer will indicate what might have 
been accomplished by this theory had the courts resolutely 
adopted it forty years ago : 

But though the state government is not one of specific and enumerated 
powers — that is to say, the legislature is not, by the terms of the consti- 
tution, empowered to legislate upon certain named and specific matters 
only — it is nevertheless a government of granted powers. The consti- 
tution creates legislature, courts and executive. It defines their limits, 
grants their powers. It should always be construed as a grant ... re- 
garding, first those essential truths, those axioms of civil and political 
liberty upon which all free governments are founded, and secondly, 
those statements of principles in the bill of rights upon which this gov- 
ernmental structure is reared. We may properly then inquire what 
powers the words of the constitution, the terms of the grant, convey. 

There was no " due process of law " clause in the Kansas con- 
stitution, but there were in the bill of rights statements that all 

1 The principle of separation of powers has come to mean much more than it did 
in the revolutionary state constitutions. In theory the legislature has residual powers 
— all powers of government not denied to it by the constitution, either by definite 
provision or by implication from the grant of power to other departments of govern- 
ment. Otherwise there will be powers not conferred upon executive or judiciary and 
not denied to the legislature which may not be exercised by the government at all. 
In the first state constitutions practically all governmental power was concentrated in 
the hands of the legislature, substantially without limitation, and the principle of sep- 
aration of powers announced in several of these instruments meant little more than 
that the same persons should not be members of two departments at the same time. 
Not until the later establishment of coSrdinate executive and judicial departments 
did the principle of separation of powers come to be a real restriction upon the leg- 
islature. A grant of "legislative power" in general terms therefore means less to- 
day than it meant in 1 776. 
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men are possessed of equal and inalienable natural rights and 
that all political power is inherent in the people. 

Looking at these simply as limitations upon existing power, as restric- 
tions upon an otherwise absolute supremacy in the legislature . . . they 
seem little more than " glittering generalities." But when we regard 
them as conditions upon which legislative power is granted — as the 
foundation principles upon which all legislative action must be based, 
and a disregard of which renders such action void — they become sub- 
stantial, prominent, and vital. 

By this argument Justice Brewer reached the conclusion that 
action of the legislature authorizing a county to issue bonds in 
aid of a railroad was not within the constitutional grant of " leg- 
islative power." * According to this view anything which the 
court regarded as not a proper matter for legislative action 
could be annulled as not falling within the grant of " legislative 
power." ' As a matter of fact, the principle of delegation of 
legislative power is based upon an interpretation not very dissim- 
ilar from that of Justice Brewer. The power to be exercised is 
properly legislative, and from the grant of " legislative power " 
is implied a limitation as to the manner of its exercise.* 

1 Dissenting opinion in State v. Nemaha County, 7 Kan. 549 (1871), pp. 555, 556. 
A somewhat similar view is that which, in two recent cases, found support for decla- 
rations of unconstitutionality in a clause of the bill of rights that: "This enumera- 
tion of rights shall not be construed to impair or deny others retained by the people." 
Marrymount v. State Banking Board, 33 Nev. 333 (1910). Mirick v. Gims, 79OH0 
St. 174 (1908). 

2 Similar view in dissenting opinion of Justice Connor, in Daniels v. Homer, 139 
N. C. 219, P- 2 37> an d m dissent of Justice Walker in State v. Lewis, 142 N. C. 
626, p. 645. The notion that a grant of " legislative power " carried in itself a limi- 
tation of powers to those which the courts regarded as consistent with natural rights 
and a republican system of government has been frequently expressed, and in some 
cases has been made the basis of decisions against legislative authority. See, for ex- 
ample, Ward v. Barnard, 1 Aikens (Vt. 1825); Bank of State v. Cooper, 2 Yerg. 
599 (Tenn., 1831); Barbour v. Louisville Board of Trade, 82 Ky. 645 (1884), p. 648; 
State v. Express Company, 60 N. H. 219 (1880), p. 255. This view receives some 
support from the grant of legislative power in Massachusetts (1780) and New Hamp- 
shire (1784) to make "wholesome and reasonable" laws, and in Maine (1819) to 
make " reasonable" laws. 

3 Perhaps the limitation that the legislature may not bind its successor in govern- 
mental matters belongs here also, but this is a limitation implied in connection with 
all governmental power. 
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Otherwise, however, Brewer's theory has not prevailed, and 
the canon of interpretation with respect to state constitutions is 
that the general grant confers complete legislative power except 
so far as limited by the terms of the constitution itself. Each 
provision affecting the legislature directly or indirectly thus be- 
comes by interpretation a limitation of the general grant of 
power ; the frequently repeated statement that a state constitu- 
tion is a limitation rather than a grant of power is true so far 
as it indicates that the state legislature is subject only to such 
limitations as may be found in constitutional texts, i. e., limita- 
tions independent of any that might have been implied from 
the grant of " legislative power." Natural rights, independently 
of texts, have been important at times, but have somewhat 
promptly been read into indefinite constitutional guaranties, and 
the decisions based upon the constitutional provisions them- 
selves. Yet, with the increased emphasis upon indefinite guaran- 
ties and the development of the due-process doctrine, constitu- 
tional limitations have come to be applied which restrict 
legislative power in practically the whole sphere of governmental 
action. A condition has thus developed not dissimilar from 
that which would exist under a doctrine that a state constitution 
is a grant of power to the state legislature. Where limitations 
increase (or are enlarged by interpretation) to such an extent 
that they bind every action of government, a re-grant of power 
to the government becomes necessary, and to the extent of 
such re-grant the state constitution becomes a grant rather than 
a limitation of power. 

It is often urged that state constitutions are limitations of 
power; that state legislatures have all power not forbidden to 
them by their state constitutions ; and that therefore many pro- 
visions which have of late come into these constitutions are 
mere surplusage in so far as they expressly confer power upon 
legislatures. But such grants have in many cases become 
necessary in order to loosen the effect of broad constitutional 
guaranties as interpreted by the courts. Many of the later 
constitutional provisions which in legal theory do not broaden 
legislative power are justified, therefore, because in legal fact 
they do broaden such power. To some extent at least state 
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constitutions are becoming a grant rather than a limitation of 
power. To a large extent the purpose aimed at may be more 
effectively accomplished by taking the " due process " clause 
out of the state constitution, leaving state legislatures limited 
only by " due process " in the fourteenth amendment, but con- 
stitutional development usually goes the longer way round and 
accomplishes its purpose in a manner that will least disturb 
existing institutions. 

A few illustrations will make clearer the fact that some state 
constitutional provisions serve primarily as grants of power. Of 
the constitutional amendments adopted by the people of Ohio in 
19 1 2 the following four, among others, related to social and in- 
dustrial legislation : ( 1 ) authorizing legislation with respect to 
mechanics' liens; (2) authorizing legislation fixing and regulating 
the hours of labor, establishing a minimum wage, and providing 
for the comfort, health, safety and general welfare of employees ; 
(3) permitting compulsory workmen's compensation; (4) pre- 
scribing an eight-hour day on public works. At least two of 
these amendments were occasioned by judicial decisions that 
legislation was forbidden by broad state constitutional language 
equivalent to the " due process " clause in other constitutions. 
The other authorizations in these amendments were inserted as 
a matter of caution to prevent judicial annulment. Two of 
these amendments expressly provide that " no other provision 
of the constitution shall impair or limit " the powers so granted. 

A provision was inserted into the Michigan constitution of 
1908 that "the legislature shall have power to enact laws 
relative to the hours and conditions under which women and 
children may be employed," and this provision relieved such 
legislation from attack on the ground that it violated the " due 
process of law" clause of the Michigan constitution. 1 The fact 
that the constitution of Illinois provides for legislation regard- 
ing the safety of miners apparently gives to the general assem- 
bly of Illinois greater legislative power as to this subject than 
as to the health of the miners. 2 

1 Proceedings and Debates, Michigan Constitutional Convention, 1003-1005, 
Withey v. Bloem, 163 Mich. 419. 

2 Starne v. People, 222 111. 189. 
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These and other provisions have been inserted into state 
constitutions because it is desired that legislatures should exer- 
cise certain powers, and experience has proven that without 
express constitutional grants state courts will deny such powers 
to the legislatures. State constitutions contain a number of 
provisions authorizing different types of labor legislation or 
themselves laying down legal rules to be observed. Such pro- 
visions find their justification, in view of the statements made 
above, although they are not matters of fundamental law. 

Perhaps constitutional limitations may be classed as: (i) 
express; (2) implied, as a limitation upon the legislature is 
implied from grant of judicial power to the courts; (3) inher- 
ent, as limitations implied from the nature of legislative power. 
Such is, for example, the limitation that the legislature may 
not bind its successor in governmental matters ; this is a limita- 
tion not merely upon the legislature but upon all governmental 
action. Within this class also falls the " delegation of legislative 
power " limitation, a limitation unnecessary either from a logical 
or constitutional standpoint. There are also (4) resulting lim- 
itations, as where an express provision authorizing legislative 
action in a certain manner is construed to prohibit similar action 
in another manner. Here a limitation is derived by construction 
from a constitutional provision intended to grant, not to limit, 
power. 1 

A provision introduced for the purpose of freeing a legisla- 
ture from restrictions may itself unduly restrict the exercise of 
the power conferred. For example, an Ohio constitutional 
amendment of 191 2 permits compulsory workmen's compensa- 
tion through " a state fund to be created by compulsory contri- 
bution thereto by employees," and thus limits the legislature as 
to the details of a compensation scheme which it may adopt. 
And in California a constitutional amendment, rendered neces- 
sary by a court decision, authorized the enactment of a primary 
law, but a new constitutional amendment became necessary 
when it was desired to enact a different type of primary law. 

1 See a paper by Professor Ernst Freund in Proceedings of the Academy of Political 
Science, vol. v, p. 98 (October, 1914). 
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A provision enabling the legislature to take a certain action 
will, under the principle that a state constitution is a limitation 
of power, be construed as limiting the legislature to the form 
of action thus specifically authorized. In order to avoid the 
creation of resulting limitations by such an interpretation the 
Oklahoma constitution provides that " the authority of the leg- 
islature shall extend to all rightful subjects of legislation, and 
any specific grant of authority in this constitution, upon any 
subject whatsoever, shall not work a restriction, limitation or 
exclusion of such authority upon the same or any other subject 
or subjects whatsoever." 

Whether we call them grants or not, many provisions of state 
constitutions are inserted not as limitations, but for the purpose 
of making sure that the legislature shall have certain powers. 
Other provisions have been inserted in many cases, not inten- 
tionally as limitations, but because the people were at the time 
sufficiently interested to wish them placed in the constitutional 
texts. But once in the constitution, such provisions become 
limitations, and often more burdensome limitations than those 
whose removal may have been sought. So, the framers of the 
Texas constitution of 1876 expressly provided for local-option 
liquor laws. The courts of that state justly concluded that this 
was done to avoid the question which since 1846 had arisen in 
many states regarding the constitutionality of local option laws ; 
and then by a process of reasoning to be found only in a state 
court construing a state constitution, found that the constitu- 
tional provision for local option regulation of the sale of liquors 
clearly forbade a regulation of gifts even when for the purpose 
of evading the law. 1 Decisions of this character are not pecu- 
liar to Texas. The judicial rule which makes every provision 
of a state constitution a limitation upon legislative power does 
not accord with the facts. The rdle of the state constitution 
has largely changed, but all of its provisions are still construed 
in the light of its earlier and more limited function. Courts 
cannot be expected to depart from a rule of construction so 

•Holley v. State, 14 Tex. App. 505 (1883). For the history of this case see 5 
Notes on Texas Reports 335. Bottoms v. State, 73 S. W. 16 (Texas Cr., 1903). 
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long established, even when the rule of construction has to a 
large extent ceased to be applicable, and if framers of constitu- 
tions continue to put therein provisions not intended as limita- 
tions they should at the same time make this clear, as Okla- 
homa has in part done. Much harm, and little if any good, results 
from limitations derived by judicial construction from constitu- 
tional clauses not intended as limitations. 

2. Present Function of the State Constitution. 

The earlier state constitutions were comparatively short and 
contained little except a framework of government. Many of 
the later constitutions are very long, and deal with a great 
variety of matters. The provisions of present state constitu- 
tions may for convenience be classified roughly into five groups : 
( I ) those dealing with the organization and operation of gov- 
ernment; (2) those imposing limitations upon legislative power; 
(3) those incorporating into the constitution matters of legisla- 
tion ; (4) those specifically granting power to the legislature ; 
(5) those requiring that the legislature take certain action. 

As has already been suggested, the first state constitutions 
dealt primarily with the organization of government. In large 
part the later constitutions deal also with organization, but the 
details of organization are much more fully covered. New 
offices have been created and provisions regarding them placed 
in the constitutions. New forms of governmental machinery 
have been devised. The initiative and referendum, the recall, 
and municipal home rule have appeared, and there are now 
numerous clauses about county and city government. One of 
the things that did most to lengthen the Oklahoma constitu- 
tion was the embodiment therein of some twenty pages (out 
of ninety-three) dividing the state into counties and defining 
county boundaries. 

In the first state constitutions there were practically no limita- 
tions upon legislative power except those found in the bills of 
rights. Partly because of dissatisfaction with actions which 
public sentiment forced the legislatures to take and partly be- 
cause of legislative incompetence and corruption, there has been 
since the Revolution a constantly increasing mass of limitations 
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upon legislative action. Now such limitations form a large 
part of the constitutional text. In the Alabama constitution of 
1 90 1, for example, of the two hundred and eighty-seven articles, 
thirty-six are devoted to a declaration of rights, about thirty 
others to legislative procedure and related matters and eight to 
a detailed enumeration of matters with respect to which local and 
special legislation is forbidden or strictly regulated. 

Enough has been said already to indicate the reasons for the 
numerous provisions in state constitutions which expressly grant 
power to the legislatures. Similar reasons in some cases account 
for the placing of legislation in the constitution itself. For 
example, when the highest state court has declared unconstitu- 
tional a statute limiting labor on public works to eight hours a 
day, the people may put into the constitution an authorization 
for such legislation, but they may with equal brevity put the 
legislative action into the constitution itself. When the consti- 
tution makers of Virginia and Oklahoma desired to create cor- 
poration commissions uniting the powers of the three depart- 
ments of government, they had two alternatives : either to put 
into the constitution a general provision enabling the legislature 
to create such a commission ; or to put the details regarding 
the matter into the constitution itself. The plan of granting 
general authority to the legislature presented difficulties in that 
the matter could not easily be stated with brevity. The consti- 
tution makers therefore decided to embody detailed provisions 
in the constitution, at the same time making these provisions 
alterable by legislative action after a certain period of time. 
Assuming that the purpose aimed at was to be accomplished, it 
would not be difficult to defend the policy adopted by Virginia 
and Oklahoma, even though this policy involves the placing of 
much legislative detail in the state constitution. Of course, the 
striking of the principle of separation of powers from the con- 
stitutions would have accomplished the purpose more briefly 
and more in accord with the conception of the constitution as 
fundamental law, but such action would have gone further than 
the constitution makers desired to go. 

Much of the legislation placed in state constitutions may be 
explained in the same manner as are the Virginia and Okla- 
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homa corporation provisions and the rather numerous details of 
labor legislation. Other provisions of legislation are to be 
explained either (i) because the constitution makers considered 
the matter so important that it should be covered in the consti- 
tution, or (2) because it was desired to remove the matter from 
legislative control, perhaps because of earlier legislative abuses. 
The first ground apparently explains provisions such as those 
regarding homestead exemptions. Perhaps only a relatively 
small part of legislation in state constitutions may be explained 
on the ground that the constitution itself seeks to regulate the 
matter because of past legislative abuses in regulation. Some 
legislative details in a constitution would be difficult of explana- 
tion, except perhaps in view of peculiar local conditions. To 
this class belong the Oklahoma provision fixing the flash test 
for kerosene oil, and provisions in some late constitutions defi- 
nitely locating all state institutions. On the whole, however, 
much of the legislation in state constitutions justifies itself, if 
considered in view of the conditions which led to its intro- 
duction. 

State constitutions have tended to contain an increasing num- 
ber of provisions directing the legislature to take certain action. 
A number of such commands appear in the Oklahoma consti- 
tution, providing that the legislature shall make provision for 
periodical revision of the statutes, shall legislate against combi- 
nations in restraint of trade, shall provide for a mandatory 
primary system etc. Such provisions are, of course, not 
enforceable upon the legislatures, but do have some moral effect 
in bringing about the commanded legislative action. Moreover, 
commands to the legislature are sometimes grants of power in 
disguise, as is the duty imposed by the Illinois constitution of 
1870 to enact laws for the safety of miners. 

A state constitution is largely an accumulation of provisions 
which have been introduced at various periods. Many of the 
present limitations upon legislatures (as with respect to internal 
improvements and banking) prohibit action which had led to 
disaster before the limitations were introduced, but such action 
is not likely to recur. The constitutional limitations once 
adopted tend to persist, and are joined by other provisions 
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designed to meet new situations. A provision is not apt to be 
removed unless it occasions difficulties which seem to make 
such removal necessary. 

In all of our newer state constitutions there are numerous 
detailed provisions (a) relating to the organization and opera- 
tion of government, (b) placing limitations upon government, 
(c) granting powers, or (d) expressly legislating as to particu- 
lar matters ; the present tendency is to increase rather than to 
reduce the number of such detailed provisions. This tendency 
has been very much criticised on the ground that constitutions 
should contain only fundamental provisions subject to infre- 
quent changes. 

But we should not be confused by the fact that the state 
instrument of government is called a " constitution." In poli- 
tics generalizations are dangerous and are usually untrue. A 
state constitution is an instrument, a means to an end, and is of 
no importance for its own sake alone. It may be true that the 
national constitution should be primarily an instrument embody- 
ing fundamental provisions and denning the respective powers 
of the state and national governments. Yet this is not because 
the instrument is called a constitution ; it is because the success- 
ful operation of a federal system requires some fairly perma- 
nent demarcation of national and state powers. There is no 
inherent reason why an instrument of state or national govern- 
ment should contain only provisions of fundamental law. A 
constitution must be judged not by its name, but by the func- 
tion which it has to perform. 

The newer state constitutions are to a large extent not fun- 
damental law in any proper sense, but this does not necessarily 
condemn them, unless we make the mistake of confusing the 
name with the substance. The important questions in order to 
determine the value of present state constitutions are: (1) what 
does the state constitution now do and (2) how well does it 
perform its present function? With respect to the first ques- 
tion perhaps enough has already been said. The state consti- 
tution now serves two purposes, that of organizing and deter- 
mining the powers of government (whether by limitation, grant 
or command), and that of serving as an organ of popular will 
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through the embodiment of legislation into the constitution 
itself. 1 In its accomplishment of both these purposes the newer 
state constitution far exceeds the limits of what may properly 
be called fundamental law. 

Has the state constitution performed its new functions with 
as much efficiency as might have been expected from the regu- 
lar organs of government? The newer constitutions have 
organized in detail departments and organs of government and 
have themselves introduced new legislation. On the whole it 
can hardly be said that their activities in these fields have been 
less satisfactory than those of the legislatures. However, it 
must be said that legislative action is more adaptable. Under 
our present constitutions it is true in general that an error of 
legislation is easier to correct than is a constitutional error, yet 
this difference is not an inherent one. This paper does not seek 
to defend all that has gone into state constitutions, but it does 
suggest a possibility that there may be error in sweeping and 
positive condemnation of the newer tendencies with respect to 
these instruments. The new r61e of the state constitution is no 
less important than the old. It is proper to put into these con- 
stitutions not only provisions regarding the framework of gov- 
ernment and limitations upon legislative power, but also provi- 
sions which will leave to the legislature a free hand to do what 
it is desired that it should do, and matters ordinarily legislative 
in character but of such importance that it is desired to have 
them somewhat more difficult of change. 

State constitutions are made up of provisions of varying im- 
portance, and those of less importance and permanence demand 
frequent change. A provision adopted to meet a defect apparent 
at one time becomes under different circumstances a bar to 
progress and should be promptly removed. If a state consti- 
tution is to continue to perform the wider function which it now 

1 This function of a constitution may be said to be relatively less important with 
the introduction of the initiative and referendum upon ordinary legislation. As has 
already been suggested, grants of power and legislation in constitutions are in part 
fundamental law properly so called, in so far as they accomplish purposes which 
because of judicial decisions or for other reasons could only be accomplished by 
constitutional change. 
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performs, the amending process must conform to the needs of 
the wider function. In many cases, as in Illinois in 1870, the 
function of the constitution has been enlarged, but without a 
proper adaptation of the amending process. If detailed pro- 
visions, now of a somewhat advanced character, are put into a 
constitution in such form as to be practically unchangeable, 
such provisions fail of their purpose and become a bar rather 
than an aid to progress. With state constitutions filled with 
provisions not permanent in character, the instrument which 
does not take this fact into consideration and make provision 
for such change is defective. 

3. Constitutional Amendment and the Sphere of 
Legislative Action. 

In substance a clear line of demarcation no longer exists be- 
tween state constitutions and state statutes, because of the 
practice of embodying legislative details in the constitution. 
This weakening of the distinction in substance between state 
constitutions and state statutes has been accompanied by (and 
has in part been responsible for) a weakening of the distinctions 
in form of enactment between statutes and state constitutional 
amendments. In 1776 and for some time thereafter a relatively 
slight difference existed between the forms of constitutional 
and statutory enactment. The distinction became much clearer 
in later years, and towards the middle of the nineteenth century 
we have a well-defined notion that state constitutions should not 
be easily subject to change. More recently the development 
has been in the opposite direction and, during the past fifteen 
years more especially, the distinction has weakened very greatly. 
Since the first quarter of the nineteenth century the really fun- 
damental distinction between statutes and constitutional amend- 
ments has been that amendments were required to be voted on 
by the people, while statutes were infrequently submitted to a 
popular referendum. But the Delaware constitution of 1897 
does not require proposed amendments to be submitted to a 
popular vote. The distinction in form of enactment between 
constitutions and statutes is, however, disappearing, largely 
because of the increased popular participation in legislation 
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through the referendum. Seventeen states now have the initi- 
ative and referendum, * for ordinary legislation. Six states, 2 
in providing for the popular initiative, have made it applicable to 
laws but not to constitutional amendments, and thus permit a 
less degree of popular participation in the amendment of their 
constitutions than in the enactment of laws. But where the 
referendum exists both laws and amendments are subject to the 
same form of popular referendum. 

Of the eleven states which permit a popular initiation of both 
laws and amendments, five 3 require a larger petition for the 
proposal of amendments than for the proposal of laws ; other- 
wise the process of amendment on initiative petition is equally 
as simple as that of legislation. In Oregon, Missouri, Arkan- 
sas, Colorado, California and Nevada, both amendments and 
statutes may be proposed by the same number of initiative peti- 
tioners, and adopted by the same number of popular votes. 
In these states a measure may be called either a constitutional 
amendment or a law, at the discretion of those who propose it. 
If called a law it is subject to all of the state constitutional limi- 
tations ; if called an amendment it supersedes any conflicting 
provisions of the state constitution. 

It may be said that in about half of the states constitutions 
are easily amendable, and that in a large and growing group of 
states the processes of amendment and of ordinary legislation 
are tending to become substantially the same. Both in content 
and in form of enactment the distinctions between the two types 
of law is tending to disappear. In other states, however, as 
has already been suggested, provisions have come into constitu- 
tions which require easy change, but the state amending pro- 
cess has not yet adapted itself to the new situation. 

If the state constitution is to play the larger r61e now played 

1 From this number should be subtracted Utah and Idaho, whose constitutions 
provide for the initiative and referendum, but in such a manner that legislation is 
necessary to carry these institutions into operation. Such legislation has not been 
enacted. A similar initiative and referendum amendment was defeated in Texas in 
November, 1914. 

2 South Dakota, Utah, Montana, Maine, Washington, Idaho. 
'Oklahoma, Arizona, Nebraska, Michigan, Ohio. 
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by our newer constitutions, it will contain provisions of varying 
importance and permanence. This suggests the desirability of 
a different and easier amending process for the less permanent 
provisions. Several constitutions have, in fact, already made 
such a distinction, some by making important provisions more 
difficult of change, others by making easier the alteration of less 
important provisions. Alabama provides that the basis of repre- 
sentation shall not be changed by constitutional amendment. 
The Michigan constitution of 1908 provided that the amending 
process should not be changed by an amendment initiated by 
popular petition. The amending clause of the New Mexico 
constitution may be changed only through the medium of a 
constitutional convention. Certain of the sections ot the New 
Mexico constitution dealing with the elective franchise and with 
education cannot be changed unless the amendment be " pro- 
posed by vote of three-fourths of the members elected to each 
house and be ratified by a vote of the people of this state in an 
election in which at least three-fourths of the electors voting in 
the whole state and at least two-thirds of those voting in each 
county in the state shall vote for such amendment ; " other 
parts of the constitution are much easier to amend, and these 
limitations were introduced for the protection of the Spanish 
population. Virginia in 1902 made important provisions of its 
constitution regarding a corporation commission alterable by 
legislative act after a certain date in the future, and a similar 
provision was made by the Oklahoma constitution of 1907. 

It would be out of the question to lay down in a constitution 
any general principle that less fundamental and less permanent 
provisions should be altered by one method and more funda- 
mental and more permanent provisions by another. What is 
properly fundamental and permanent is a matter of opinion, 
and such a provision would form the basis for an endless mass 
of litigation. The principle of the separation of powers has 
been regarded as one of the most fundamental, yet it can hardly 
be so regarded now, in view of the trend of governmental re- 
form. The bill of rights also is losing something of its per- 
manence, and inroads are being made upon the doctrines of 
eminent domain and due process. The general framework of 
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government ordinarily has a rather high degree of permanence, 
but this is not true of the details of governmental organization 
now found in state constitutions ; moreover, the bicameral sys- 
tem, in the past one of the most permanent features of govern- 
mental organization, may be replaced within a few years. Any 
amending clause which makes more difficult the alteration of 
provisions at the time regarded as permanent may effectively 
bar future progress. 

The framers of a constitution could, however, attach to 
specific constitutional provisions a statement that such pro- 
visions should be more easily amendable than other provisions. 
So, if it were desired to put a certain matter into the constitu- 
tion and to safeguard it for a limited time only, the Virginia 
and Oklahoma plan could be adopted so as to permit alteration 
by simple legislative act after a term of years. Were this plan 
not thought desirable, the constitution may permit the alteration 
of detailed provisions by a two-thirds legislative vote, subject to 
a popular vote upon petition therefor. Provisions of primarily 
local importance may well be made alterable by legislative 
action, coupled with a popular vote of the community affected. 
Such plans would relieve the ballot of many questions of slight 
importance now submitted to the voters of the states, because 
such a vote is necessary in all cases to amend the constitution. 
In states having the initiative and referendum, many matters of 
ordinary legislation submitted are more important than proposed 
constitutional amendments, and the unimportant amendments 
would be sufficiently controlled if the people in each case had 
power by petition to compel submission. 

The plan just suggested would of course tend to weaken the 
distinction between the state constitution and state statutes, 
but it would put back into the hands of the legislature, in first 
instance at least, some of the power which the expansion of the 
constitutional function has taken from the legislature, while at 
the same time it would leave an effective popular control. The 
easier amending process as to a mass of constitutional details, 
which can to some extent in advance be labeled as relatively 
less important, may lead to greater respect for constitutional 
provisions of a more important and more permanent character. 
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Yet such a result is doubtful, and it would be highly unwise for 
constitution makers of one period to tie up, as permanent and 
fundamental, principles and institutions which under new con- 
ditions may most need to be changed. 

As a matter of fact, the result here suggested may be accom- 
plished by ( I ) putting fundamental provisions alone in the state 
constitution and by (2) establishing a referendum on laws. 
The legislature would under such an arrangement be freed from 
present restraints, but the people would possess all powers 
which they now exercise with respect to constitutional legisla- 
tion. However, the states which have adopted enlarged con- 
stitutions appear to be fairly well satisfied with them, and there 
seems little possibility now of a return to the state constitution 
which should be fundamental law and that only. 

Yet, even with the tendencies such as they now are, the state 
constitution still has a function distinct from that of statute. 
The constitution can never contain the great mass of the gen- 
eral legislation of the state, and should deal with matters legis- 
lative in character only when, and in so far as, such matters are 
relatively more important. State constitutions contain and will 
continue to contain much of purely legislative detail, but such 
detail should, and is likely to, remain incidental to the main 
function of the constitution as an instrument organizing a state 
government and determining its powers. And even with the 
larger function of state constitutions, the constitution itself need 
not be materially lengthened. It has already been suggested 
that many provisions in state constitutions have been inserted 
to meet conditions which no longer exist. Such provisions 
tend to persist, and the constitution lengthens by a process of 
cumulation. If constitution makers will winnow out provisions 
no longer desirable, they need not lengthen the constitution, 
even though at the same time they place in it many new pro- 
visions not properly fundamental in character. 
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